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Is Recreational Fisheries Access in British Columbia 
a Constitutional Right or is it a Privilege to be 

Withheld or Bestowed by Government?

• How do anglers protect their access to harvest while also 
acknowledging indigenous rights?

• How does government balance its need to honor the Crown’s legal 
and fiduciary obligations to First Nations with its political obligation to 
protect and balance the rights of all Canadians?  



Indigenous Rights are Unquestioned

• It is obvious that First Nations were accessing fisheries resources long 
before the arrival of European settlers 

• A continuing right to harvest was formalized in Section 35 of the Canadian 
constitution and summarized by the Supreme Court of Canada. 

“Subject to the limitations relating to conservation and 
prevention of harm to others, the aboriginal people have a 
priority to fish for food, ceremony and supplementary 
sustenance defined in terms of the basic needs that the 
fishery provided to the people in ancestral times. Non 
aboriginal peoples may use the resource subject to these 
conditions”.



What governs fisheries access by non-
indigenous Canadians?  

• The Indigenous right to harvest for food, social and ceremonial use 
has management priority under Section 35.

• Some First Nations representatives argue that their access is a “right” 
but that “settlers” are limited to “privileges” granted by government.

• Anglers respond that “settlers” brought with them harvest access 
rights that stem from the Magna Carta assertion that fish are not 
owned by the Crown but are common property.   



Angler rights have an historical basis that has 
been supported by the Courts

• A general public right of fishing in tidal waters reflects a Roman legal 
view of fish as “ferae naturae”, free for capture by all. 

• This became the British view summarized by Lord Haldane in his Privy 
Council Judgement for Canada:  

“It has been unquestioned law that since Magna Carta 
no new exclusive fishery could be created by Royal 
Grant in tidal waters, and that no public right of 
fishing in such waters, then existing, can be taken 
away, without competent legislation….” 



Government doesn’t own the fish but does 
have Regulatory Power

• “The legislative authority of Parliament under section 91, item 12, is 
confined to the regulation and conservation of sea-coast and inland 
fisheries under which it may require that no person shall fish in public 
waters without a license from the Department of Marine and Fisheries, 
may impose fees for such license and prohibit all fishing without it, 
and may prohibit particular classes, such as foreigners, unconditionally 
from fishing. The license as required will, however, be merely 
personally conferring qualification, and will give no exclusive right to 
fish in a particular locality.”   Ahousaht Indian Band and Nation v. Canada 2018



The regulatory challenge is to reconcile 
competing rights

• After Section 35, there is inevitable competition for access between 
recreational and commercial harvesters, whether indigenous or not.  

• Courts have said that “When commercial Aboriginal rights are at 
issue, factors dealing with the rights of non-Aboriginal Canadians, 
including regional and economic fairness, need to be considered.

• The situation is complicated by ongoing efforts to negotiate First 
Nations treaties that include fishery components. 



Good regulation implies a need for prior 
consultation with affected citizens

• From an angler perspective the Indigenous treaty process has not 
been transparent. 

• It is characterized as “government to government”.  There is little or 
no opportunity for observation or oversight by affected recreational 
and commercial harvesters.

• Government negotiators bear an obvious conflict of interest.  How do 
they balance the Crown’s legal and fiduciary obligations to First 
Nations with the national government’s obligation to its electors?  



What is a fair process for reconciling disputes 
about access?  

• The federal government has announced a new process to revise the 
Pacific salmon allocation policy that has been in place since 1998.

• New allocation terms are to be recommended by a Multi-Party 
Working group composed of representatives from all three harvest 
sectors, Indigenous, Commercial and Recreational. 

• The working group is charged with “striving to reach consensus”. 



But the process seems one-sided 

• It is to be overseen by a “Government to Government” committee of 
indigenous representatives and DFO public servants.

• This G2G committee gets to “review” recommendations of the 
working group before submission.

• If it “identifies suggest changes” any package is to be sent back to the 
working group for further discussion “using Issue Resolution as 
needed”, presumably to get a report satisfactory to the G2G 
overseers!

• If it doesn’t like the outcome, the “FN-DFO committee” may also  
submit a “supplementary report” on “the proposed options”. 



Will Anglers accept the Outcome of this 
Process?   

• Will anglers be satisfied with a process that allows First Nations and 
conflicted public servants to “end run” what is supposed to be 
consensus-based advice?

• Does a lack of fairness and transparency prod them into seeking legal 
recourse to try and force government to acknowledge that their 
harvest access is a right and not a privilege that can be ignored by 
government?

• Or do anglers find themselves thrust into electoral politics in an effort 
to find or create a more sympathetic government?



Stay tuned!!


	Slide 1: The Politics of Fisheries Resource Sharing
	Slide 2: Is Recreational Fisheries Access in British Columbia a Constitutional Right or is it a Privilege to be Withheld or Bestowed by Government?  
	Slide 3: Indigenous Rights are Unquestioned
	Slide 4: What governs fisheries access by non-indigenous Canadians?  
	Slide 5: Angler rights have an historical basis that has been supported by the Courts
	Slide 6: Government doesn’t own the fish but does have Regulatory Power
	Slide 7: The regulatory challenge is to reconcile competing rights
	Slide 8: Good regulation implies a need for prior consultation with affected citizens
	Slide 9:  What is a fair process for reconciling disputes about access?   
	Slide 10: But the process seems one-sided 
	Slide 11: Will Anglers accept the Outcome of this Process?   
	Slide 12: Stay tuned!!

